


MINUTES - ZONING BOARD 
October 16, 2017
The workshop portion of the meeting was called to order at 8:00 P.M. by Mr. Illing, Chairman.   

ROLL CALL: 

Members Present:  
Mr. Illing

Mr. Pistol

Mr. Bovasso

Ms. Drake

Ms. Hay

Mr. Higgins
Members Absent:

Mr. Marotta
Alternates Present:

Mr. Trelease

Alternates Absent:

Ms. Dehnhard

Also in attendance:  Nicholas Giuditta, Esquire, Ron Johnson, Zoning Officer, Ruthanne Della Serra, Interim Administrator/Scribe, Kathy Lenahan, Administrator/Scribe.  

COMMUNICATIONS:

None  

RESOLUTIONS OF MEMORIALIZATION:
Application #ZBA-17-015: 
David and Jamie Gaetano, Applicants 
409 Orchard Street 
Block: 173 Lot: 11 Zone: R-4 
To permit reconstruction of the front entry stairs with a covered landing with the following variance:  to exceed the maximum allowable projection into the front yard setback for stairs (§136-31D); and the following pre-existing condition: to exceed the maximum allowable lot coverage (§136-30, Attachment 1, Schedule 1).  
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The Resolution of Memorialization (attached and made part of these minutes) was reviewed by the Board.  After discussion, a motion to approve the resolution was made by Mr. Pistol, seconded by Ms. Hay and passed with the following voting in favor of the motion:  Mr. Illing, Mr. Pistol, Mr. Bovasso, Ms. Drake, Ms. Hay, Ms. Higgins and Mr. Trelease. 

Application #ZBA-17-017: 
Joseph Perri, Applicants 
175 Mohawk Drive 
Block: 581 Lot: 5 Zone: R-4 
To permit construction of a second story addition, new masonry landing and steps, modification to existing porch with the following variance:  less than the minimum required combined side yard setbacks (§136-30, Attachment 1, Schedule 1).  
The Resolution of Memorialization (attached and made part of these minutes) was reviewed by the Board.  After discussion, a motion to approve the resolution was made by Mr. Bovasso, seconded by Ms. Drake
 and passed with the following voting in favor of the motion:     Mr. Illing, Mr. Pistol, Mr. Bovasso, Ms. Drake, Ms. Hay, Ms. Higgins and Mr. Trelease. 
MINUTES:


Motion to adopt the minutes of September 25, 2017 was made by Ms. Pistol, seconded by Ms. Hay and passed on unanimous voice vote.  
OLD/NEW BUSINESS

Announcement made as to Cranford’s new website. www.cranfordnj.org 

Introduction of Kathy Lenahan, new Board Administrator to the Board. 

Motion to go into closed session made by Ms. Hay, seconded by Mr. Pistol and passed on unanimous voice vote.  

Discussion as to procedure that will be followed this evening. 

Motion to return to open session was made by Mr. Bovasso, seconded by Mr. Pistol             and passed on unanimous voice vote. 

The workshop portion of the meeting concluded at 8:13 P.M.
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PUBLIC MEETING:

A public meeting of the Cranford Board of Adjustment was called to order by Mr. Illing on October 16, 2017 at 8:15 P.M. in Room 107 of the Municipal Building, 8 Springfield Avenue, Cranford, New Jersey.  Mr. Pistol announced in accordance with the terms and conditions of the Open Public Meetings Act, the Westfield Leader or Star Ledger has been notified and the agenda posted in the municipal building as required.   

Mr. Pistol explained the protocol, purpose and procedure that will be followed during the hearing.  

1. Application #ZBA-17-012:
Azure Masada Lodge #22 F.& A.M., a New Jersey Nonprofit Corporation and The Church of Pentecost, U.S.A., Inc., Applicants

478 South Avenue East

Block: 508  Lot: 7 Zone: R-4     

An interpretation and appeal of Zoning Officer’s decision to permit use of the property as a house of worship where the current use is a lodge that is vacating the property (§136-35B.16b and §136-35B.16e). 

Neil J. Dworkin, Esquire, appeared on behalf of the applicant.  He explained the application is not for development, it is appeal of Zoning Officer’s denial of a permit and interpretation by the Board.  Announcement included language as to additional relief if the Zoning Officer’s determination is upheld.  Explained the application does not include variance relief and if upheld, then applicant would need to make another application for variance relief and/or to proceed to Superior Court. 
The application is not the kind he usually presents to Board which are usually for development.  This application is an exercise of legal examination of a certain matter the Board must consider, could have gone directly to Superior Court, but wished to give the Board an opportunity to consider the issue.  
Testimony will be presented that the Lodge has existed and operated as a temple of assembly since 1930; deeded the property in 1929 and in 1930 was a corner stone ceremony with the stone still on site; 1945-46 additional land was deeded to the lodge; 1949 the Township deeded additional land to the Lodge; the structure and parking was in existence and is no different than exists today.   When initially purchased, was from a church with site used and constructed as a church.  No dispute in the history and no challenge the property has been used as a lodge.  Zoning Officer denial is based on interpretation of ordinances and law that there is a change in use from lodge to church and would be an intensification of the use.  Should be noted the Zoning Officer has been most courteous, cooperative and communicative throughout the entire process.  
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Questions posed by the Board ascertained the following: 

There were no further questions by the Board. 

Kenneth Broderick, member of Masonic Lodge appeared and was sworn in.  He stated the following through questions posed by Mr. Dworkin. 
He is member and holds the position of Past Master of Lodge (president), Master 2001-2003; Masonic Lodge and Azure Lodge merged in 2001 with 1200 members combined and became known as Azure Masonic Lodge.  Membership over the decades through the 1960s were 136,000 masons throughout the state, however, membership has declined over the years, in 2002-2003 had 1400 members paying dues.  Masonic Lodge was within the walls since 1930 when deeded from church, consolidated with the Azure Lodge in 2001. 

History of use of lodge was explained in possession of documentation thru 1600s from England and teachings go back to King Solomon’s temple in Jerusalem.  Meeting procedures explained in depth for benefit of the Board and pubic in attendance, God and faith are important factor of the lodge - cannot be an atheist and be a member.  Free Masonry are men making good men better and women making good women better.  Have prayers and bible and is as close to a “church” with all different religions part of the Lodge.  When becomes a mason, hands are placed on King James bible, conducts services involving all religions.       

Use of the building:  meetings are held twice a month after merge and with other groups, the building is used 5 days a week as is similar to church use.  More use in their lodge than some churches experienced, but believes same uses.   

At times there are events held:  Grand Lodge officers of 6 or 7 lodges. Downstairs hold 110 seated and can hold as twice as much.  Easy access off the Parkway with 55 space parking lot and is only lodge with lot this large in area.   

Questions posed by the Board ascertained the following: 

30 to 50 people meet 2 times a month, women’s groups use, 13 and over men group, rainbow girls and are called “appendant” bodies and part of free masonry. Money that masons raise goes to Shriners Hospital through fund raisers and endowments.   Outpouring of the heart about how mason’s feel about each other, people and the community.  Looking for new location in Cranford but has hit a wall, seeking to sell current site to a church “as is” and not requiring need to go through the zoning process.  Asking for ability to move out and new assembly use (church) to be allowed to move in and be a vital part of Cranford.  His understanding the church would meet on Sundays and Wednesday (250 members) and elders on one additional day of the week.   Lot 
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holds 55 cars, and has never had a complaint as to parking on the street.  Has tried to maintain the building given the structure is as old as it is.     
Mr. Dworkin indicated no one from church will be appearing and explained in detail. All contracts are conditional and if party feels there is just cause to withdraw, can do so.  However, cannot represent the applicant to the Board until the interpretation is determined.  Talking about religious rights and extent the Board has the prerogative under the State statute as to what the Board may consider in an interpretation. Ordinance sets up an absolute plan that controls the extent that the Board can look into certain elements and must be cautious not to overstep. 
Mr. Broderick continued:  Lodge is presently renting space from Lodge in Rahway and deficient parking, believed closing was to take place in January, but did not occur.  Seeking one-story structure as new location.  Is in a bind with expenses that are mounting.  Building use does not generate enough to maintain expenses, age of members has risen and safety of members is imperative. 
Religion is incorporated into the ceremonies, however, cannot discuss religion specifically, every member in the room are meeting on same level regardless of religious affiliation. 
Peak membership was in 1200, and current membership at 300 due to age, moving out of state, etc.  Over past 4 or 5 years, parking spaces were leased to other facilities, and those leases have not been renewed. Leased parking did not impact on the Lodge’s parking ability. 

Regular attendees are 30 to 50, except for January installation which is 170-175 which includes other lodges in district that are mandated to attend other’s lodges for installations.  
Explained how individual becomes a member of the lodge, previously sponsorship from another member, currently criteria is interview and if does not believe in supreme being, cannot be accepted into the lodge.  Although not a religion, extremely close.  Back ground checks are conducted to ascertain no criminal records.  Meetings held on two Mondays per month 7:30 PM per mandate and last approximately 2 to 2.5 hours with coffee served afterwards.  Other nights are used by appendants of the lodge.  Women and under 18 can use the lodge and are integrated into the responsibilities of the lodge.        
Clarified had a tentative date of January 2017 and was not expected to be told the change in use would not move forward.  Lodge in Cranford is continuing, but operation has been curtailed and cannot be used do to alter and items placed in storage. 
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Mr. Giuditta clarified number of church parishioners is believed to be 250 and services/meetings on Sunday and Wednesday and one other evening for deacons/ trustee meeting. Believes two services are held on Sunday.   
There were no further questions by the Board. 

Mr. Illing opened the application to the public for questions of the witness with no one

appearing and this portion of the hearing was closed with the matter referred back to the Board.    

Robert Michaels, appeared and was sworn in.  His credentials were presented to the Board and he was accepted as an expert witness in the field of professional planning.   

He stated the following though questions by Mr. Dworkin:
Has reviewed the Township ordinances, and reviewed the matter in light of MLUL, Federal statutes, visited the site and came to understanding.  Exhibit consisting of photos marked as Exhibit A-1 consisting of 4 pages 11X17 (2 photos on each page) consisting of aerial and surrounding properties.  Property located in R4 zone, at the intersection of South Avenue and Thomas Street. Surrounding properties consist of VFW hall, TD Bank, duplexes and homes (single and multi).  Institution and public uses are permitted in the zone as conditional uses.  Before the Board as appealing decision of zoning officer.  Two sections sited in denial pertain with conditional use requirements and Zoning Officer acknowledged that both the Lodge and Church are permitted, but denied permit due to two sections as conditions are not met in proposal.  

Three reasons the denial should be overturned:   
1st – existing and proposed use are the same per Cranford’s ordinance.  Existing and proposed both fall under the definition of conditional use. Parking requirements list institutional uses with no distinction between and seating capacity given by the fire department is same for lodge as would be for church and demand would remain the same. 

2nd – not an expansion of conditional use.  Ordinance allows for continuation of nonconforming use as long as there is no expansion and no expansion is contemplated.  Setbacks, coverage with size of property and structure remaining the same.  No intensification of use, number of people that can be accommodated remains the same as does the parking.  From one assembly use to another does not increase or intensify use as the site can only serve the maximum number of people that the Fire Code allows. 
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3rd – denial of use is in violation of Federal Law that states no government shall impose land use regulation on a religious assembly differently than a non-religious use of assembly and can be no discrimination on a religious basis.  Institutional uses must be treated the same.  Zoning Officer’s decision should be reversed as no expansion and application of Federal law.  Application will meet the definition of compliance and ordinance should be interpreted that assembly use should be treated the same whether religious or nonreligious assembly. 

Our position is that there is no change in use, merely change of ownership or tenancy.   Ordinance in definitions contains “change of use” that states a change from any use to any other use or to any use not listed.  Section 136-32 Use Regulations, does not list churches as a use, but is part of institutional use and does not list “specific” uses or differentiate religious and non-religious uses of assembly.    

Questions posed by the Board ascertained the following: 

Zoning Officer explained denial letter was issued upon reviewing the property and House of Worship use from a land use standpoint is an intensity of use resulting from change from a lodge that meets 2 times a month to 12 meetings per month for House of Worship.  House of Worship is an institutional use, but is a change in intensity confirmed by the Township Attorney by letter to applicant’s attorney dated July 11, 2017 that upheld decision as not meeting the conditions to move forward.  At the time of review, was not aware that lodge met 2 times a month as presented in this evening’s testimony that also indicated the church would be holding 12 meetings per month.  

Confirmed when all groups were using the lodge, meetings were 4 times per week when a group was in attendance at the lodge which equates to 16 to 20 meetings per month. 

Zoning Officer indicated application was without specifics as to the House of Worship that would be purchasing the property and its membership.  Confirmed if determined that use is the same, the applicant could transfer to another House of Worship without need for variance.  
Mr. Giuditta confirmed with Mr. Dworkin that intensification is not up to the Zoning Officer to determine and that action runs contradictory with Federal statute which removes intensification factor as well as what constitutes “intensification”.  Should a church come in that has parking issues due to 2000 members, Police will monitor and also cannot exceed Fire Code limitations and will face all those enforcements which are not powers that have happened in this case.  Again, Cranford’s ordinance does not contain a distinction in “institutional uses”.    With regard to Mr. Cooper’s letter, cites one case from 1980 as legal basis and is case where the Superior Court decided that a restaurant is a different use than a discotheque and is not relevant to the instant application which is an institutional use to institutional use.  Believes meetings times per 
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week and membership should not be factors of denial per law, enforcement is nature when they arise, but not of use. 

Board questions continued: 

Violation of federal law - affirming the Zoning Officer’s decision would be in violation of Federal Law as per Title 24, Religious and Land Use Institutional Person Act 42 US Code 2000 CC.  Pertinent parts read into record.  

Zoning Officer stated the ordinance definitions specifically listing House of Worship and similarities explained tonight, at time decision made, saw only dissimilarities. Mr. Micheals believed factors resulted from reviewing seating capacity and other enforcement issues.  Seating capacity cannot be increased due to fire codes.              

There were no further questions by the Board. 

Mr. Illing opened the application to the public for questions of the witness with the following appearing: 

Andrew Lanset – confirmed Fire Department occupancy determinations through Mr. Broderick providing copies of the certificates dated May 26, 2017 – meeting room  286; lobby 126 standing, cafeteria chairs 256 and 119 tables and chairs that can happen simultaneously.  Legal capacity is total when added together over 600+. 
No one else appeared and this portion of the hearing was closed with the matter referred back to the Board.    

Mr. Illing opened the application to the public for comments on the application with the following appearing: 

Vicky Goralski, appeared and was sworn in.  Lives across the street and is concerned with traffic pattern on street.  Concerned that Thomas Street will be impacted specially since she lives directly across the street from the Thomas Street exit/entrance that is what is used a majority of the time.  Have been times when there was an issue over the past 13 years. Not often recently, concern if anther organization were to purchase would become an issue. Currently the lot is empty. 

Greg Trawinski, appeared and was sworn in.  Understanding from last hearing was that attorney owns the other driveway entrance, not the Masons.  Not entirely opposed to instant application versus day care center, this is something that will be less of an increase.  VFW does have functions that take up street parking at various times. 
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No one else appeared and this portion of the hearing was closed with the matter referred back to the Board.    

Mr. Dworkin presented his summation.  Lodge hopes to be treated fairly by the applicable laws in both wording of the ordinance, Federal statute as well as MLUL, has not heard one reference to statutes that gives reason for there to be a judgment that supports the position of change in use other than feelings or beliefs.  Nothing in ordinance when everything says it is the same use.  Has institution that has been here for many years, building is unchanged, township has protections in place so that successor must adhere to regulations and enforcement.  What cannot be done is an arbitrary position as to what is the same use when it is defined over and over again that it is the same use.  Church to successor church, public assembly unless the town changes the ordinance.  Believe the Board needs to overturn.  While masonry is not a religion is a religious based entity. No one can advocate a religious position but everyone in lodge believes in supreme being that looks over us and everyone must answer to. 

DELIBERATION OF APPLICATION #ZBA-17-012:

Application #ZBA-17-012:
Azure Masada Lodge #22 F.& A.M., a New Jersey nonprofits Corporation and The Church of Pentecost, U.S.A., Inc., Applicants

478 South Avenue East

Block: 508  Lot: 7 Zone: R-4     

An interpretation and appeal of Zoning Officer’s decision to permit use of the property as a house of worship where the current use is a lodge that is vacating the property (§136-35B.16b and §136-35B.16e). 

Mr. Illing reviewed the testimony.    

Board comments consisted of the following: 

Not an attorney, trying to put together all the testimony that has been presented.  Has attorney and Zoning Officer that has a variance standpoint. Intensity stands out and is a concern.  Share similar concerns and opinions, asked to make legal interpretation of law, Township Attorney says not permitted while applicant is seeking affirmation that both his and the Zoning Officer’s decision are not correct.  If were not to uphold the Zoning Officer’s decision, intensity may increase based on new organization coming in.  Finds this to be a difficult decision, presentation excellent, swayed that township professionals were opposite to applicant’s opinion.  Leaning toward siding with the Township, not yet final.  Majority of Board members are not attorneys, one item is that we in our own ordinance, place Houses of Worship and non-profits in same definition 
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with separate definition creates the situation where we are speaking of intensity or should we be looking as a pre-existing nonconforming.  Should not be about success of business or institutional use.  Not versed in Federal law but own ordinance places both uses under same definition.  Convinced by applicant’s attorney that as far as Cranford ordinance together with planner’s testimony as to Federal law, basically we cannot discriminate against a religious and nonreligious group, problematic and protections are in place as to intensity.  Number of meetings cannot be controlled, expanding the structure or installation of a playground would be an entirely different matter both resulting in intensify.  Church is very similar and closest you can come to another fraternal organization.  Ordinance does not distinguish between the uses and as long as the structure is not changed (and is not proposed) is a continuation of non-conforming use.  Clearly, there are differences of opinion as to interpretation and believe applicant has made very good presentation including history and activity levels, seems that both uses are not differentiated in ordinance, very difficult for the Board to state the uses are different.  On one part inclined to go against Zoning Officer and Township Attorney.  On the other hand, the express definition of the ordinance would make sense that this is a permitted use.  Little speculative in nature due to unknowns, but feels that these are irrelevant given the express definition of the ordinance at issue. Inclined to go against Township Attorney and Zoning Officer.

Discussion that testimony presented that the land and structure are not changing, otherwise applicant would be seeking variance relief and site plan approval.       
Motion to overturn the Zoning Officer’s interpretation/denial and to instruct the Zoning Officer to issue a zoning permit was made by Mr. Pistol, seconded by Mr. Trelease with the following voting in favor of the motion:  Mr. Illing, Mr. Pistol, Mr. Bovasso, Ms. Hay, Mr. Higgins and Mr. Trelease. Voting against the motion:  Ms. Drake 

No further action taken. 

CONCLUSION:

There being no further business, a motion to adjourn the meeting was regularly made, seconded and passed.  The meeting concluded at 10.26 P.M.
Jeffrey Pistol, Secretary
